HEADS OF AGREEMENT BETWEEN THE AUSTRALIAN
GOVERNMENT AND THE AUSTRALIAN SERVICES UNION

BACKGROUND

Currently there are many employees in the social and community services sector (SACS sector) who are
employed by entities that are not constitutional corporations and so remain within stare workplace relations
systems.

The Australian Government has developed the proposal below to respond to certain concerns held by the
Australian Services Union and its state based associated bodies (together, the ASU) relating to the possible

transfer of those employers and employees into the federal system as a result of referral of powers by the - -

stares,

The most significant of the ASU’s concerns is how the recent pay equity decision that awarded significant
pay increases for the SACS sector in Queensland (Queensland Services, Industrial Union of Employees
AND Queensland Chamber of Commerce and Industry Limited, Industrial Organisation of Employers
and Others (A/2008/5)) ) {‘the Queensland Decision’) will be dealt with in any transfer of the relevant
employees into the federal system, both in terms of:

* preserving the new rates for the Queensland employees; and

* how the ASU may seek to achieve similar outcomes for employees in other states through pay equity
and work value claims in state or federal uibunals.

The Australian Government has been advised by the ASU that it intends to make an application for an
equal remuneration order/work value wages review under the Fair Work Act 2009 (Fair Work Act) for the
SACS secror.

The Australian Government and the ASU recognise the unique circumstances in which the ASU will make
an application for equal remuneration. The claim will be the first under the Fair Work Act 2009, against
the background of uncertainty as to jurisdictional coverage of SACS sector workers and the finalisation of
negotiations berween the Commonwealth and state governments in relation to the creation of a national
workplace relations system for the private sector. Therefore the approach adopted in this Heads of
Agreement does not constitute a precedent for future pay equity claims.

HEADS OF AGREEMENT

1. The ASU and the Australian Government have agreed that the following package of measures will
satisfy the ASU’s concerns regarding a transfer of employees in the SACS sector into the federal system.

2. The ASU agrees that as a result of its concerns being substantially satisfied, it supports referrals of power
covering workplace relations for the SACS sector from the states to the Commonwealth and the
application of the Fair Work Act to those employees and will advocate to State Governments that they
should make such referrals of powers.

3. In the event that the Commonwealth agrees with the States of Queensland, New South Wales, South
Australia and Tasmania upon referral of workplace relations powers covering employees in the SACS
sector, then the parties agree that they will undertake the actions set out at clauses 4 to 16 below.
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PAY EQUITY APPLICATION

4. In the event that the ASU makes an application to set or vary rates of pay for the SACS sector based
on the equal remuneration and for work value provisions under the Fair Work Act, the Australian
Government will seek leave from Fair Work Australia (FWA) to make a submission and to otherwise
participate in those proceedings. This is consistent with:

a.

C.

d.

the importane public interest considerations in the hearing of the first major case under the new
pay equity provisions of the Fair Work Acs;

. the Australian Government’s desire to provide a view concerning the proper approach to the pay

equity provisions of the new legislation;
recognition of the ongoing workforce issues in the SACS sector; and

recognition that any resulting pay rises will have significant financial implications for the
Australian Government and the States.

5. The Australian Government acknowledges that, if an equal remuneration/work value application is
made, the proceedings are likely to be complex, lengthy and resource intensive. Given these factors,
and in order to assist FWA and the parties, the Australian Government:

a.

will seek leave from FWA to make a submission and to participate in proceedings:

i. to support the development of an appropriate equal remuneration principle for the federal
jurisdiction drawing on the Queensland Equal Remuneration Principle of 2002 and
explanatory notes and relevant New South Wales jurisprudence;

ii. to assist Fair Work Australia and the parties by presenting evidence and research on matters
including: the history of relevant awards; employee earnings and the economic and labour
marker features of the sector; changes in regulation and legal requirements of the sector; and
data on bargaining in the sector; and

iii. propose the development of an Agreed Statement of Facts in advance in order to limit
arguments before FWA.

. reserves its position in respect of making a submission in relation to the appropriate quantum and

funding arrangements of any pay increase until such time as the ASU’s application has been made,
evidence presented to FWA and further analysis on the impacts of any proposed increase is
undertaken.

6. As a first step, the ASU will write to the President of the AIRC (copied to the Australian Government)
indicating its intention to lodge a pay equity/work value claim for SACS sector workers and 1o request
that the President convene a conference of interested parties, including the Australian Government as
well as state and territory governments, to consider how the issue might be progressed given the current
award modernisation proceedings and the scope for an agreed position. The Australian Government

will

support that proposal.

7. In that context, and assuming that an agreed position does not emerge from any conference convened
by the President, the ASU and Australian Governiment will submit to the President of the AIRC that,
given the following factors:

a.

the pending application by the ASU for the determination of rates of pay for the SACS sector in

accordance with the pay equity principles of the Fzir Work Act and the proper setting of those rates -

based on work value considerations;

. the fact that the timeline for award modernisation does not permit sufficient time to allow a full

examination of these issues before commencement of the modern award on 1 January 2010; and

. that there is currently uncertainty over whether employers in this sector who are not constitutional
corporations will be referred from state systems to the federal system means that questions of wage
rates and transitional arrangements will be difficult to determine ar this time,
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The modern award proceedings and the pending ASU application should be dealt with as follows:

I0.

IX.

I2.

13.

1. This is a Workplace Relations Act sransitional award that continues in operation until 26 March 2011 under Schedule 20 of the Fair Work (Transitional Provisions and

d. the AIRC should proceed to creare 2 modern award for the SACS sector in accordance with the
timetable set down for Stage 4 awards; and

e. the rates of pay for the modern award should be established initially on an interim basis and should
reflect the rates that presently exist in relevant instruments, pending a full hearing of the ASU’s
application to properly fix the rates.

The ASU acknowledges that there would be very significant budgetary impacts to state, territory and
Commonwealth governments in the event of any significant increase to the current rates of pay of SACS
workers. The ASU acknowledges that in order to ensure the financial sustainability of the sector, it is
therefore essential that there be a gradual phasing in of any such wage increase that takes into account
the capacity of the Commonwealth, state and territory governments to meet a significant cost inerease
in the current economic and budgetary environment. ‘

Accordingly, in the event that Fair Work Australia awards a significant increase to the current rates of
pay of SACS workers, the ASU agrees to support the argument {which will be pur in the Australian

Government submission):

a. that any increase awarded on pay equity or work value grounds should not take effect until at least
6 months after the date of any decision, in order to allow sufficient time for the necessary funding
arrangements to be put in place; and

b. that any increase awarded on pay equity or work value grounds should be phased via instalments
over not less than an additional four and a half year period (so that additional costs are imposed
gradually over this period); and

c. assuming that any increase awarded by Fair Work Australia on pay equity grounds is based upon a
pay equity comparison undertaken on or about the time of the decision, then annual minimum
wage adjusements (as awarded each year by Fair Work Australia under section 166 of the Fair Work
Act 2009) should also be applied throughout the phasing in period to ensure the comparative pay
equity position of any increased rare so awarded is not eroded over the agreed phase in period.

Nortwithstanding paragraph 9 above, the Australian Government and the ASU each reserve their
positions in respect of advocating for appropriate phasing arrangements for those Queensland
employers and employees who are subject to the Social and Community Services (Queensland) Award
2001 or the Crisis Assistance Supported Housing {(Queensland) Award 19991 and, who but for the
referral of power from the State of Queensland would, from 26 March 2011, have become subject to
the Queensland Decision.

The Australian Government agrees to participate in discussions with the state governments, through an
appropriate forum and both before and after any decision by FWA on the ASUs application, in order
to work through the potential funding implications.

The Australian Government agrees, in consultation with the Queensland Government, to develop and
seek to enact {or otherwise implement) referral arrangements that will preserve the obligations of
employers currently bound by the Queensland decision to continue to pay, as a minimum, the rates
determined by thar decision to their employees (including the rates that are to apply at future dates in
accordance with the decision).

The Australian Government agrees, in consultation with the ASU and the Queensland Government,
to: ' '

* provide by an appropriate method, an enforceable legal obligation to pay the rates of pay provided
in the Queensland decision; and

» that this obligation will apply to such of those employers (or their successors) the Social and
Community Services (Queensland) Award 2001 or the Crisis Assistance Supported Housing
(Queensland) Award 1999 who are also in receipt of budget supplementation from the Queensland
Government provided for the purpose of paying all relevant staff the higher rates provided in the
Queensland decision.

Cansequential Amendments) Ace 2009 in reliance upon the conciliation and arbitration powers of the Constitution whereupon it lapses.

P P

bl

bl ToRRUTE S IR MR S i e T i Sl Tl Dl i L S - T

T
(HREE A

AT T T e

PAGE 18

o T e et e T S e T i T IS R

CP - NOVEMBER 09



(R

UNFAIR DISMISSAL

14. The Australian Government recognises the particular difficulties faced by community sector employees
who are vulnerable to having serious (and porentially unfounded) complaints made against them by
dissatisfied clients, and the implications that this has for their job security and well being,

15. Accordingly, the Government will request the Fair Work Ombudsman to work with the ASU and other
relevant stakeholders to develop a Best Practice Guide concerning possible unfair dismissals with a
particular emphasis on the handling of allegations of misconduct and under-performance for the SACS
Sector.

16. The Guide will set out a model process and guidelines for dealing with unfair dismissals and allegatmns
that takes into account the special needs of the sector, including the:

a. serious nature of allegations that are may be made and the need for such allegations to be fairly,
competently and impartially investigated; and
b. fact that many organisations are small and may be administered by volunteer boards.

RESOLUTION OF DISPUTES

17. The ASU has conveyed to the Austrafian Government its view that disputes between employers and
employees in the SACS sector should be able to be resolved through dispure resolution processes at the
workpl_ace level, and failing such resolution, by an independent industrial umpire.

18. Consistent with the Australian Government’s policy position to support Australian employers who are
complying with the Fair Work Act, the Australian Government agrees:

a. That as direct Australian Government funding arrangements in the SACS sector are scheduled for
re-negotiation, the Government will, in order to foster best practice, require funding recipients to
provide as 2 minimum genuine dispute resolution mechanisms, such as those set out in Schedule
6.1 of the Fair Work Regulations, which provides for the representation of employees and the
settlernent of the dispute by Fair Work Australia if discussions at the workplace and mediation or
conciliation by Fair Work Australia have failed to resolve the dispute; and

b. that it will participate in discussions with the states through an appropriate forum and will seek to
secure agreements 1o implement similar arrangements in 1 respect of funding administered through
state governments.

On behalf of the Australian Government;
Date: 30.10.2009

"

Minister for Employment and Workplace Relations
Minister for Social Inclusion

On behalf of the Australian Services Union:
TBA

Signed: Date:

TR

S T R

CP - NOVEMBER 09

PAGE 18



